
 

 

 
IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 

 
 
SADHISH K. SIVA, 
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vs. 

AMERICAN BOARD OF RADIOLOGY, 

Defendant. 

 

 

 

 

CASE NO. 1:19-CV-01407 
HON. JORGE L. ALONSO 

 

 
DEFENDANT AMERICAN BOARD OF RADIOLOGY, INC.’S MOTION TO DISMISS 

PLAINTIFF’S COMPLAINT 

 
Defendant American Board of Radiology, Inc. (“ABR”), hereby moves the Court, pursuant to 

Federal Rule of Civil Procedure 12(b)(6), to dismiss Plaintiff’s Complaint in its entirety.  This 

Motion is based upon all the files, records, and proceedings herein, as well as on the grounds set forth 

in the accompanying Memorandum of Law and supporting exhibits. 
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INTRODUCTION 

Defendant American Board of Radiology (“ABR”) submits this memorandum in support 

of its Rule 12(b)(6) motion to dismiss Plaintiff Sadhish K. Siva, M.D.’s (“Dr. Siva” or “Plaintiff”) 

Complaint for failure to state a claim.1  ABR is an independent, not-for-profit national medical 

specialty board which provides assessment and certification of radiologists.  Plaintiff, an ABR 

board-certified radiologist, filed this lawsuit on behalf of a purported putative class of all 

radiologists certified by ABR, alleging that ABR’s certification practices violate the federal 

antitrust laws, including Section 1 and 2 of the Sherman Act.  Plaintiff’s factual allegations 

demonstrate that his Complaint falls well short of stating any plausible claim under the federal 

antitrust laws.    

Plaintiff’s Sherman Act claims fail to satisfy the minimum pleading requirements of Fed. 

R. Civ. P. 8, as articulated in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007) and 

Ashcroft v. Iqbal, 556 U.S. 662 (2009).  First, Plaintiff’s tying claim under Section 1 fails because 

he fails to plead that ABR’s initial certification of radiologists and its Maintenance of Certification 

(“MOC”) program, which ensures that radiologists who wish to maintain their certification remain 

current in the field, are distinct products that can be tied.  Second, Plaintiff’s monopolization claim 

under Section 2 fails because he does not plead any actionable anticompetitive conduct by ABR.  

The “factual” predicate for these claims is entirely speculative and conclusory.  In addition, 

Plaintiff lacks standing to bring antitrust claims based on a failure to plead antitrust injury, and his 

claims are partially time barred by the four-year statute of limitations.  

                                                 
1 ABR’s original motion to dismiss was filed on April 19, 2019 (Dkt. 26) and denied by the 
Court without prejudice on May 2, 2019 (Dkt. 29), in light of then-pending motion to consolidate 
before the Judicial Panel on Multidistrict Litigation in MDL No. 2888.   On June 5, 2019, the 
Panel denied the motion for transfer and consolidation (Dkt. 31).  Accordingly, ABR has refiled 
its motion to dismiss. 
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Finally, Plaintiff also fails to state an unjust enrichment claim, in light of the parties’ 

governing contracts and the failure to allege the deprivation of any benefit from Plaintiff.  

BACKGROUND 

ABR is an independent, not-for-profit national medical specialty board2 which provides 

assessment and certification of radiologists.  Compl. ¶¶ 14, 18.  ABR’s mission is to ensure that 

certified radiologists “demonstrate the requisite knowledge, skill, and understanding of their 

disciplines to the benefit of patients.”  2016 IRS Form 990 at 2.3  ABR’s mission is premised on 

certification designed to “determine if candidates have acquired [the] requisite standard of 

knowledge skill and understanding essential to the practice of diagnostic radiology, radiation 

oncology and medical physics.”  Compl. ¶ 18.  MOC exists “to provide continuous quality 

improvement, professional development, and quality patient care.”  2016 IRS Form 990 (Ex. 2) at 

2.  Since 2002, all ABR-certified radiologists have been required to participate in MOC in order 

to maintain their certification, among other requirements.  Id. ¶¶ 22-23. 

Although ABR certification is completely voluntary, owing to the value of ABR’s 

certification of these qualities in a radiologist, “[m]ost clinical radiologists purchase initial ABR 

certifications.”  Id. ¶ 18.  ABR certification is separate from state licensure of physicians.  Id. ¶¶ 

15-17.  Many independent third parties in the health care industry, such as hospitals and insurers, 

have concluded that ABR’s certification is valuable in physicians they work with.  Id. ¶¶ 42-44.   

Plaintiff Dr. Siva is a radiologist who was initially certified by ABR in 2003.  See Ex. 2;4 

                                                 
2 ABR is one of twenty-four boards that are members of the American Board of Medical 
Specialties (“ABMS”).  Compl. ¶ 14.  
3 ABR’s publicly available 2016 IRS Form 990 is attached as Exhibit 1.  This Form is incorporated 
by explicit reference and quotation in Plaintiff’s Complaint at ¶ 18, and is therefore appropriately 
considered by the Court on ABR’s motion to dismiss. 
4 Exhibit 2 constitutes all forms and agreements executed by Dr. Siva related to his application for 
examination leading to a Certificate of Qualification in Diagnostic Radiology and his enrollment 
in the Maintenance of Certification Program administered by ABR.  These forms and agreements 
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Compl. ¶ 89.  By the explicit terms of his initial certification agreement with ABR, Dr. Siva is 

required to participate in MOC in order to maintain his ABR certification.  Compl. ¶ 89.  Dr. Siva 

enrolled in MOC and passed the required examination to maintain his certification in 2012.  Id. ¶ 

90.  He again enrolled in MOC in 2019 by beginning participation in the Online Longitudinal 

Assessment (“OLA”) cognitive test, and is completing MOC activities towards maintaining his 

ABR certification going forward.  Id. ¶¶ 91-92.   

Plaintiff complains that the MOC requirements harmed him because he was “forced” to 

purchase enrollment in MOC to maintain his ABR certification “in order to protect his professional 

position and economic livelihood,” and incurred costs and fees in the process.  Id. ¶¶ 90, 92.   

LEGAL STANDARD 

In order to avoid unnecessary litigation, Federal Rule of Civil Procedure 12(b)(6) permits 

the Court to dismiss a complaint where a plaintiff fails to state a claim upon which relief may be 

granted.   To survive a motion to dismiss for failure to state a claim, Plaintiff’s allegations against 

ABR must “raise [his] right to relief above the speculative level.” Twombly, 550 U.S. at 555; see 

also Iqbal, 556 U.S. at 680.  Under Iqbal, the court must first identify pleadings that, “because 

they are no more than conclusions, are not entitled to the assumption of truth.”  Iqbal, 556 U.S. at 

679; see also McCauley v. City of Chicago, 671  F.3d 611, 616 (7th Cir. 2011) (“[W]e accept the 

well-pleaded facts in the complaint as true, but legal conclusions and conclusory allegations 

merely reciting the elements of the claim are not entitled to this presumption of truth.”).  Second, 

the court should “determine whether [the non-conclusory factual allegations] plausibly give rise 

to an entitlement to relief.”  Iqbal, 556 U.S. at 679.  If a plaintiff’s complaint fails to meet these 

standards, “this basic deficiency should . . . be exposed at the point of minimum expenditure of 

                                                 
are clearly incorporated and referenced in the Complaint. See Compl. ¶¶ 29, 89-92; see also 
Griswold v. E.F. Hutton, 622 F. Supp. 1397, 1402 (N.D. Ill. 1985).   
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time and money by the parties and the court.”  Twombly, 550 U.S. at 558 (quotations omitted). 

ARGUMENT 

I. PLAINTIFF’S SHERMAN ACT CLAIMS FAIL AS A MATTER OF LAW 
(COUNTS I-II) 

Plaintiff asserts Sherman Act Section 1 and 2 claims against ABR, primarily based on the 

theory that ABR has engaged in an illegal tying arrangement.  Plaintiff has not alleged inherently 

anti-competitive conduct, meaning that per se rule is inappropriate, and the rule of reason applies.  

BCB Anesthesia Care Ltd. v. Passavant Mem. Area Hosp. Ass'n, 36 F.3d 664, 667 (7th Cir. 1994).  

That requires a showing of two distinct products, which Plaintiff cannot plausibly allege because 

it is clear that ABR’s initial certification and MOC constitute a single product – certification of 

radiologists. In the absence of plausible factual allegations of two distinct products, tying cannot 

exist as a matter of law.  In addition, Plaintiff’s Sherman Act Section 1 and Section 2 claims must 

be dismissed in light of the absence of any other well-plead factual allegations of anticompetitive 

conduct by ABR.   Finally, Plaintiff’s Sherman Act claims must also be narrowed and/or dismissed 

outright for lack of antitrust injury and as barred by the statute of limitations. 

A. Plaintiff’s Section 1 Tying Claim Fails Because He Cannot Plausibly Allege 
that MOC Is a Distinct Product From Initial Certification Or That He Was 
Forced to Enroll in MOC (Count I) 

Plaintiff’s first antitrust claim—that ABR “tied” two products, initial certification and 

MOC, “together” in violation of Section 1 of the Sherman Act—is facially implausible based on 

Plaintiff’s own allegations and must be dismissed.  In order for a tying claim to survive dismissal, 

a plaintiff must allege sufficient facts with respect to each of the following elements:  “(1) a tie 

exists between two separate products;” (2) the defendant “has sufficient economic power in the 

market for the tying product to restrain free competition in the tied product market . . . ; (3) the tie 

affects a not-insubstantial amount of interstate commerce in the tied market;” and (4) the defendant 
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“has some economic interest in the sales of the tied product.”  Reifert v. S. Cent. Wis. MLS Corp., 

450 F.3d 312, 317 (7th Cir. 2006).  Plaintiff’s tying claim fails because plaintiff offers no plausible 

facts supporting the existence of two distinct products—initial certification and MOC—that are 

being tied.  Rather, Plaintiff’s own allegations and common sense support the opposite conclusion:  

ABR offers a single product—the certification of radiologists, first achieved by passing a 

certification exam and then maintained by participation in programs that permit that certification 

to remain in effect.  And when the alleged products of a tying arrangement “are not [] separate and 

distinct . . . they combine in the form of one product, not two tied products. Without two products, 

the alleged tying arrangement is impossible.”  Collins v. Associated Pathologists, 844 F.2d 473, 

478 (7th Cir. 1988).  Such is the case here. 

Plaintiff does not merely fail to allege facts (as opposed to conclusory assertions) 

suggesting that initial certification and MOC are distinct products.  Rather, his own allegations 

effectively plead him out of a claim: he clearly acknowledges that initial certification and MOC 

together constitute a single product.  Compl. ¶ 22 (“In or about 1994, however, ABR announced it 

would not issue lifelong initial certifications for its pediatric and vascular and interventional 

subspecialties, and would instead require participation in a new maintenance of certification 

process to maintain those certifications.”).  Plaintiff’s admission that ABR’s long running MOC 

program is merely a process through which certified radiologists “maintain” their certification 

highlights the lack of two distinct products.5   

Courts have considered and rejected analogous tying claims.  Recently, the Middle District 

of Florida dismissed a tying claim against ABMS and the American Board of Dermatology, Inc. 

                                                 
5 Plaintiff’s extensive disagreements with ABR’s determinations concerning MOC requirements 
(Compl. ¶¶ 32-40) are irrelevant to the determination of whether ABR’s initial certification and 
MOC are separate products.   
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(“ABD”) based on allegations concerning ABD’s certification of dermatologists in a surgical 

subspecialty because “it is not clear from the complaint what two separate products are allegedly 

being tied together.” Allyn v. Am. Bd. of Med. Specialties, Inc., No. 5:18-cv-355-Oc-30PRL, 2019 

WL 297459, at *6 (M.D. Fla. Jan. 3, 2019), adopted by 2019 WL 293277 (M.D. Fla. Jan 23, 2019).   

Likewise, courts have found that continuing requirements related to an overall composite package 

purchased at the outset do not constitute two separate, distinct products.  See Principe v. 

McDonald's Corp, 631 F.2d 303, 304, 308 (4th Cir. 1980) (a lease on the restaurant location, 

security deposit note, and license from McDonalds to operate with its trademark were “not separate 

products, but component parts of the overall franchise package”).  The same principle applies here, 

where Plaintiff purchased a single product—enrollment in and application for certification—

which, by its terms, required at the outset that Plaintiff take certain steps in order to maintain it, 

including MOC requirements.  See Ex. 1 at 12 (Plaintiff acknowledging ABR “as the sole and only 

judge of my qualifications to receive and maintain” certification) (emphasis added). 

Finally, the underlying principle that demand of the tied product must be distinct from the 

demand of the tying product is further fatal to Plaintiff’s claim. Collins, 844 F.2d at 477 (pathology 

services not distinct product from hospital services, rendering tying claim “impossible”).  No such 

plausible showing can be made here.  Plaintiff provides no allegations—plausible or otherwise—

that demand for MOC is distinct from certification itself. See Debjo Sales, LLC v. Houghton Mifflin 

Harcourt Publ’g Co., No. 14-4657, 2015 WL 1969380, at *4 (D.N.J. Apr. 29, 2015) (plaintiff 

could not plead facts to show that consumer demand for delivery of educational materials was 

independent from the actual sale of the materials, and thus were not separate and distinct products); 

Young v. Lehigh Corp., No. 80 C 4376, 1989 WL 117960, at *13 (N.D. Ill. Sep. 28, 1989) 

(citing Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 18-22 (1984)) (“A tying 
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arrangement exists only when two products, distinct in the eyes of the buyers, are linked.”).    

Plaintiff does not plausibly allege that initial certification and MOC are distinct products 

from the perspective of a radiologist.  He admits he knew that MOC would be a requirement to 

continue to maintain ABR certification when he was initially certified in 2003.  Compl. ¶ 89.  This 

admission is fatal to his claim.  See SubSolutions, Inc. v. Doctor's Assocs., 436 F. Supp. 2d 348, 

355 (D. Conn. 2006) (inability to “demonstrate that anyone other than a Subway franchisee would 

want to purchase a Subway-tailored POS-system” meant that plaintiffs could not satisfy the 

“essential element of their tying claims [] that a Subway franchise and a POS-system are two 

distinct products.”).  It is implausible, contrary to judicial experience and common sense, and in 

fact not alleged by Plaintiff that anyone – radiologist or not – would have any interest in purchasing 

MOC were they not already ABR-certified.  

Finally, the lack of a plausible tying arrangement with two separate products illustrates 

Plaintiff’s further inability to adequately allege that ABR has (and used) sufficient economic 

market power to force him to enroll in MOC (as opposed to contractual power).  See Rocha v. 

FedEx Corp., 15 F. Supp. 3d 796, 811 (N.D. Ill. 2014) (granting motion to dismiss tying claims 

where “Plaintiffs purchased [the allegedly tied products] because they contractually agreed to do 

so, . . . not because of FedEx’s overwhelming market power.”); see also Oracle Am., Inc. v. 

CedarCrestone, Inc., 938 F. Supp. 2d 895, 902-03 (N.D. Cal. 2013).  Plaintiff knew when he sought 

certification that MOC was part of the package deal, and nonetheless agreed to it.  See Compl. ¶ 

89; Ex. 2 at 13 (“This is a ten-year time-limited certificate.  Information relative to Maintenance 

of Certification will be sent to you in the near future.”).  That Plaintiff desires certification (and all 

that comes with it, including MOC) in order to take advantage of opportunities with independent 

third parties, like hospitals, insurers or other health care entities—does not mean that ABR 
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coercively “forces” it upon him.  Indeed, Plaintiff admits those entities are independent of ABR 

(Compl. ¶¶ 42-45) and determine their own criteria (id.).  Certification is, by its nature, voluntary, 

such that ABR can in no way force Plaintiff to do anything, including continuing with MOC.  For 

these additional reasons, Plaintiff’s tying claim should be dismissed. 

B. Plaintiff Fails to State a Monopolization Claim Under Section 2 Because He 
Fails to Plausibly Allege Anti-Competitive Conduct By ABR (Count II) 

Plaintiff’s Section 2 claim is equally flawed.  Section 2 of the Sherman Act prohibits 

monopolization, 15 U.S.C. § 2, and is typically targeted at unilateral conduct of a dominant firm 

or market actor.  To raise an actionable Section 2 monopolization claim, a plaintiff must plead 

facts that plausibly allege “‘the possession of monopoly power in the relevant market and (2) the 

willful acquisition or maintenance of that power.’”  Fair Isaac Corp. v. TransUnion, LLC, No. 17-

cv-8318, 2019 WL 1382068, at *2 (N.D. Ill. Mar. 27, 2019) (quoting Mercatus Group, LLC v. 

Lake Forest Hosp., 641 F.3d 834, 854 (7th Cir. 2011)).   

Plaintiff does not allege any facts that given rise to a plausible inference that the preference 

for ABR’s certification of radiologists was in any way achieved through willful or otherwise 

unlawful anticompetitive conduct.  The antitrust laws do not punish market innovators who enjoy 

a superior market position “as a consequence of a superior product, business acumen, or historic 

accident.”  Pac. Bell Tel. Co. v. Linkline Comms., 555 U.S. 438, 448 (2009) (quotations omitted). 

Plaintiff himself recognizes that ABR offers a valuable and sought-after product—certification of 

radiologists.  Compl. ¶¶ 18, 42-43. 

Instead, to withstand dismissal, “a plaintiff must allege that . . . defendant engaged in 

predatory or anticompetitive conduct.”  In re Dealer Mgmt. Sys. Antitrust Litig., No. 18-cv-864, 

2019 WL 330472, at *12 (N.D. Ill. Jan. 25, 2019) (citing Mercatus, 641 F.3d at 854).  The primary 

thrust of Plaintiff’s monopolization claim against ABR rests on the same faulty premise as his 
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tying claim.  Compl. ¶ 70.   But as set forth above, that claim fails.  See supra Section II.A.   

The Complaint lacks any other factual, non-conclusory allegations of anticompetitive 

conduct by ABR.  For example, Plaintiff’s conclusory assertions that ABR engaged in “exclusive 

dealing” or “exclusionary” conduct (Compl. ¶¶ 2, 69, 75, 84) are totally unsupported by any factual 

allegations.  Iqbal, 556 U.S. at 678 (“A pleading that offers ‘labels and conclusions’ or a ‘formulaic 

recitation of the elements of a cause of action will not do.’” (quoting Twombly, 550 U.S. at 555)).   

Similarly, the Complaint is devoid of a single factual allegation concerning ABR’s 

“exclusionary” conduct with respect to NBPAS.  Taking as true for the purposes of this motion 

Plaintiff’s allegation that NBPAS certification is a competing product to MOC (Compl. ¶¶ 71-75), 

that “ABR does not recognize NBPAS certification” (Id. ¶ 74) is of no consequence. ABR cannot 

be required to endorse a competitor’s product. Schachar v. Am. Academy of Ophthalmology, Inc., 

870 F.2d 397, 399 (7th Cir. 1989) (“Antitrust law does not compel your competitor to praise your 

product or sponsor your work.”).  Moreover, Plaintiff’s allegations that NBPAS’s product has had 

“very limited success,” is not regarded as valuable by third parties such as hospitals, and is not 

regarded as “worthwhile” by radiologists support the logical inference that ABR offers the superior 

certification product.  Compl. ¶¶ 74, 80.  Given this “obvious alternative explanation” for 

NBPAS’s lack of success, and in absence of any other factual allegations, an inference that ABR 

illegally foreclosed competition “is not a plausible conclusion.”  Iqbal, 556 U.S. at 682; see also 

McCauley, 671 F.3d at 616.   

Likewise, Plaintiff’s allegations concerning ABR and third parties such as hospitals, 

insurance companies, medical corporations and other employers are conclusory and fail to 

plausibly suggest anticompetitive conduct by ABR.  Compl. ¶¶ 43-45, 77.  Plaintiff’s only factual 

allegations in this respect are that some unaffiliated third parties across the country have required 

Case: 1:19-cv-01407 Document #: 33-1 Filed: 06/27/19 Page 10 of 18 PageID #:338



10 
 

and/or incentivized physicians to maintain certification with ABR.  Specifically, Plaintiff avers, 

“upon information and belief” that, “with the assistance and encouragement of ABMS and its 

members boards and/or persons affiliated with ABMS and its member boards,” “[m]any” hospitals 

and BlueCross Blue Shield companies have required that physicians maintain certification.  

Compl. ¶¶ 44-45.  Plaintiff also alleges that ABR “induced hospitals and related entities, insurance 

companies, medical corporations, and other employers to require radiologists to be ABR-certified” 

to obtain certain benefits.  Id. ¶ 77.   Such allegations are insufficient as a matter of law. 

Crucially, these allegations lack any “factual content that allows the court to draw the 

reasonable inference” that ABR is responsible for the alleged “misconduct” of unaffiliated third 

parties without a single factual allegation suggesting ABR’s actual conduct (let alone ABR’s 

control over these separate entities).  Sullivan v. CUNA Mut. Ins. Soc’y, 683 F.Supp.2d 918, 927 

(W.D. Wis. 2010) (quotations omitted), aff’d 649 F.3d 553 (7th Cir. 2011).  It is unsurprising that 

the Complaint lacks any facts suggesting that ABR assisted, encouraged, or induced powerful, 

economically independent health systems and/or insurers to do anything given its utter 

implausibility.  The Court should draw on its “judicial experience and common sense” to determine 

that third-party conduct in adopting their own requirements to ensure patient safety and efficient 

treatment does not support any plausible inference that ABR had a hand in setting those criteria.  

See Pirelli Armstrong Tire Corp. Retiree Med. Benefits Trust v. Walgreen Co., 631 F. 3d 436, 444-

45 (7th Cir. 2011)6 (quoting Iqbal, 556 U.S. at 680); see also Ass'n of Am. Physicians & Surgeons 

(“AAPS”) v. Am. Bd. of Med. Specialties, No. 14-cv-02705, 2017 WL 6821094, at *5 n.2 (N.D. 

                                                 
6 In Pirelli, the Seventh Circuit determined that, without a reason to think otherwise, “the most 
plausible explanation for dispensing a well-known, popular drug . . . is that it was prescribed” and 
affirmed dismissal of a complaint for failing to give rise to a plausible inference that the defendant 
was liable.  Although the Court ultimately determined that a heightened pleadings standard applied 
under Rule 9(b), this portion of the Court’s analysis was conducted under Iqbal. 
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Ill. Dec. 13, 2017) (noting that the bare assertion that ABMS “induced” health insurers did not 

constitute pleading facts “plausibly suggesting that ABMS has authority over any insurance 

companies sufficient to cause a restraint of trade”) 

Courts in this and other districts have recently rejected parallel Sherman Act claims against 

other medical specialty certification boards based on similarly inadequate allegations that the 

boards engaged in any coercive or anticompetitive conduct with third parties.  See U.S. Bd. of Oral 

Implantology v. Am. Bd. of Dental Specialties, No. 18-CV-6520, 2019 WL 2297468, at *11 (N.D. 

Ill. May 30, 2019) (dismissing Section 2 claim against dental specialty board for failure to “allege 

any anticompetitive conduct”); Allyn, 2019 WL 297459, at *5-6; AAPS, 2017 WL 6821094, at *6.  

In Allyn, the court dismissed an attempted monopolization claim under Section 2 for insufficient 

factual allegations of anticompetitive behavior, where plaintiffs failed to allege that defendants 

ABMS and ABD “control the consequences of their credentialing decisions.”  Allyn, 2019 WL 

297459, at *6.  In AAPS, the court dismissed a Section 1 claim against ABMS pursuant to Fed. R. 

Civ. P. 12(b)(6), noting that plaintiff “has alleged no facts showing that ABMS has the ability to 

control hospitals nationwide or coerce hospitals to force physicians to participate in the MOC 

program.”  AAPS, 2017 WL 6821094, at *5. 

Plaintiff’s claim against ABR is even more poorly-pled in that it is largely based on 

conclusory, “information and belief” allegations that non-parties ABMS and its member boards’ 

somehow exerted control over healthcare institutions or insurers, without any allegation that ABR 

controlled ABMS, let alone any facts to suggest the totally implausible claim that ABR controlled 

the hospitals or insurers.  Compl. ¶¶ 14, 44-45.  To the extent that Plaintiff’s allegations are 

intended to impugn ABR through a general allegation against all of ABMS’s member boards or 

persons affiliated, this is insufficient as a matter of law (id. ¶¶ 44-45) and cannot save Plaintiff’s 
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claim.  Twombly, 550 U.S. at 551 (noting inadequacy of alleged “general wrongdoing that 

extended over a period of years.”); see also Goren v. New Vision Intern., Inc., 156 F.3d 721, 733 

(7th Cir. 1998) (stating that a complaint will not be “saved by its many conclusory and vague 

allegations concerning the collective conduct of the ‘defendants.’”).  Plaintiff’s general allegations 

against ABMS and anyone “affiliated” with it contain no “factual content that allows the court to 

draw the reasonable inference” that ABR specifically is liable for the “misconduct” alleged.  

Sullivan, 683 F.Supp.2d at 927. 

Finally, even if Plaintiff had alleged facts suggesting that ABR encouraged hospitals or 

insurers to prefer certified radiologists (which he has not), such allegations would not constitute 

anticompetitive conduct.  See Schachar, 870 F.2d at 399 (association of ophthalmologists labeling 

a procedure “experimental” did not constitute a restraint of trade where the group had no authority 

to enforce their determinations); see also Allyn, 2019 WL 297459, at *6. 

In sum, Plaintiff’s allegations fall well short of raising any plausible inference that ABR 

engaged in anticompetitive conduct sufficient to move forward with a monopolization claim.  It 

should be dismissed with prejudice. 

C. Plaintiff’s Sherman Act Claims Also Fail As A Matter of Law for Lack of 
Sufficient Antitrust Injury (Counts I-II) 

Plaintiff’s Sherman Act claims also fail based on his failure to properly plead “antitrust 

injury.”  In order to have antitrust standing, Plaintiff “must show injuries that reflect the 

anticompetitive effect of either the violation or the anticompetitive acts made possible by the 

violation.”  James Cape & Sons Co. v. PCC Constr. Co., 453 F.3d 396, 399 (7th Cir. 2006) (citing 

Brunswick Corp. v. Pueblo Bowl-o-Mat, Inc., 429 U.S. 477, 489 (1977)).  Antitrust injury must 

involve “loss [that] comes from acts that reduce output or raise prices to consumers.”  Chicago 

Professional Sports Ltd. Partnership v. Nat’l Basketball Ass'n, 961 F.2d 667, 670 (7th Cir. 1992). 
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Plaintiff’s claimed antitrust injury that he was “forced” to purchase enrollment in MOC 

from ABR, when he otherwise would not have purchased it elsewhere, is insufficient as a matter 

of law.  Compl. ¶¶ 42, 80, 85, 92.   “Forcing a buyer to purchase a product he otherwise would not 

have purchased is insufficient to establish the foreclosure of competition.”  Reifert, 450 F.3d at 

318 (7th Cir. 2006).  Because the “crux of the plaintiff’s ‘tying’ claim . . . is that he was ‘forced’ 

to purchase a product that he did not want and would not have purchased from anyone[,] . . . 

competition in the [relevant] market could not have been affected adversely[.]”  Young v. Lehigh 

Corp., No. 80 C 4376, 1989 WL 117960, at *14-15 (N.D. Ill. Sep. 26, 1989) (citing Jefferson 

Parish, 466 U.S. at 16).  Plaintiff lacks antitrust standing because he would prefer not to have 

purchased and enrolled in MOC from ABR at all, requiring dismissal of his Sherman Act claims.7 

Plaintiff does not allege that he suffered any harm from third parties such as hospitals or 

insurers related to his decision to enroll in MOC.  To the extent that Plaintiff’s class allegations 

are predicated on such a theory, however, they also fail as a matter of law.  Any harm caused by 

employment or similar decisions made by third parties such as hospitals or insurers is not antitrust 

injury.  Sanjuan v. Am. Bd. of Psychiatry & Neurology, 40 F.3d 247, 251-52 (7th Cir. 1994) (“The 

claim that a practice reduces [physicians’] incomes has nothing to do with the antitrust laws … it 

does not even state an antitrust injury.”); see also Allyn, 2019 WL 297459, at *6. 

D. Plaintiff’s Sherman Act Claims Are Partially Time Barred by the Statute of 
Limitations (Counts I-II) 

Finally, Plaintiff’s Sherman Act claims must also be narrowed to the extent that they are 

rooted in any alleged “harm” four years prior to February 26, 2019, the date of the filing of the 

Complaint.  Federal antitrust claims must be filed “within four years after the cause of action 

                                                 
7 Plaintiff does not allege that he would have purchased a maintenance product from NBPAS.  
Indeed, he cannot plausibly do so in light of his allegations that the NBPAS product has no current 
value.  Compl. ¶¶ 74, 80.   
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accrued.” 15 U.S.C. § 15b.  “There is no question that, absent tolling for one reason or another, 

the four year antitrust statute of limitations begins to run at the time that the alleged violation 

occurs.”  Jackson v. Union Nat'l Bank, 715 F. Supp. 892, 895 (C.D. Ill. 1989) (citing Brunswick 

Corp. v. Riegel Textile Corp., 752 F.2d 261, 268 (7th Cir. 1984)).   

“In the context of a tying arrangement, this typically means that a plaintiff must show that 

the defendant had the ability to and actually did enforce the tie during the limitations period.” 

Gumwood HP Shopping Partners, L.P. v. Simon Prop. Grp., Inc., No. 3:11-CV-268, 2016 WL 

8292207, at *11 (N.D. Ind. Mar. 18, 2016) (quotations omitted).  “[T]he harm that creates the . . . 

cause of action must be antitrust harm, i.e., a continuing injury to competition, not merely a 

continuing pecuniary injury to a plaintiff.”  Young, 1989 WL 117960, at *18 (quotations omitted) 

(emphasis in original).  

Here, while the full basis of Plaintiff’s alleged harm is unclear, among his “anti-trust 

injury” alleged are his purchase of enrollment and application for initial board certification from 

ABR in 2003, and simultaneous enrollment in MOC at that time, with the MOC examination 

actually occurring in 2012.  Compl. ¶¶ 89-90.  It is clear that Plaintiff’s initial board certification 

and initial 10-year MOC exam fall outside the four year limitations period.  Even assuming that 

Dr. Siva has stated some valid antitrust claim at the pleading stage, his claims should be dismissed 

to the extent that he proceeds on a theory based on any alleged “harm” suffered before 2015.    

II. PLAINTIFF FAILS TO STATE AN UNJUST ENRICHMENT CLAIM 

A. The Parties’ Valid Contracts Dooms Plaintiff’s Unjust Enrichment Claim. 

Plaintiff alleges that ABR has been unjustly enriched when Plaintiff was forced to pay 

MOC-related fees.  Compl. ¶ 110.  But Plaintiff clearly purchased enrollment in initial certification 

and MOC, pursuant to contracts with ABR, see, e.g., Ex. 2 at 5, 7, and makes no claim that those 

contracts are invalid.  “[A] plaintiff may not state a claim for unjust enrichment when a contract 
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governs the relationship between the parties.”  First Commodity Traders, Inc. v. Heinold 

Commodities, Inc., 766 F.2d 1007, 1011 (7th Cir. 1985).8 “This is true even when the contract 

does not address the specific issue in contention.” Pace Am., Inc. v. Elixir Indus., No. 06 C 4661, 

2009 WL 211953, at *7 (N.D. Ill. Jan. 27, 2009).  Accordingly, his unjust enrichment claim fails 

as a matter of law.   

B. Plaintiff Fails to Allege He Did Not Receive the Benefit of the Parties’ Bargain. 

Plaintiff’s unjust enrichment claim also fails because he does not factually allege that ABR 

unjustly retained a benefit to his detriment.  Plaintiff cannot and does not allege that he failed to 

receive the consideration that he paid for under his agreements with ABR.  To the contrary, Dr. 

Siva admits that he received the initial certification and MOC that he purchased after meeting the 

required qualifications.  Compl. ¶¶ 89-92.  “When the parties have bargained for certain benefits, 

it makes no sense to resort to anything other than the bargain initially struck, or else the 

disappointed party could obtain benefits after the fact that he was unable to obtain during 

negotiations.”  Associated Banc-Corp v. John H. Harland Co., No. 06-C-1097, 2007 WL 128337, 

at *1 (E.D. Wis. Jan. 11, 2007) (emphasis omitted).  The unjust enrichment claim must be 

dismissed.  

CONCLUSION 

The Court should grant ABR’s Motion to Dismiss Plaintiff’s Complaint with prejudice.  

                                                 
8 Plaintiff’s unjust enrichment claim should also be dismissed for failure to identify the substantive 
law serving as the basis for the claim.  Compl. ¶¶ 109-13.  For the purposes of this motion, ABR 
assumes that Illinois law applies.  Transamerica Commercial Fin. Corp. v. Stockholder Sys., Inc., 
No. 89 C 917, 1990 WL 186088, at *2 n.2 (N.D. Ill. Nov. 8, 1990) (citing Checkers, Simon & 
Rosner v. Lurie Corp., 864 F.2d 1338, 1345 (7th Cir. 1988)). 
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Respectfully Submitted, 
Dated:  June 27, 2019  

By: s/ Jaime Stilson                                                      
 Jaime Stilson  (IL attorney no. 6287484) 

stilson.jaime@dorsey.com 
Erik Ruda (admitted pro hac vice) 
ruda.erik@dorsey.com 
DORSEY & WHITNEY LLP 
50 South Sixth Street, Suite 1500 
Minneapolis, MN 55402 
Telephone:  (612) 340-2600 
Facsimile:  (612) 340-2868 
 
Matthew Stromquist (IL attorney no. 6312185) 
PILGRIM CHRISTAKIS LLP 
321 North Clark Street, 26th Floor 
Chicago, IL  60654 
Telephone:  (312) 939-6580 
mstromquist@pilgrimchristakis.com 
 

 
  

Case: 1:19-cv-01407 Document #: 33-1 Filed: 06/27/19 Page 17 of 18 PageID #:345



17 
 

CERTIFICATE OF SERVICE 

I certify that I have on this 27th day of June, 2019, filed the foregoing  

DEFENDANT AMERICAN BOARD OF RADIOLOGY, INC.’S MEMORANDUM IN 

SUPPORT OF MOTION TO DISMISS PLAINTIFF’S COMPLAINT using the Court’s ECF 

system, which will give electronic notification to the following parties of record: 

  

Brian M. Hogan 
Michael Jerry Freed 
FREED KANNER LONDON & MILLEN, 
LLC 
2201 Waukegan Road, Suite 130 
Bannockburn, IL  60015 
bhogan@fklmlaw.com 
mfreed@fklmlaw.com 
 

C. Philip Curley 
Benjamin E. Schwab 
Cynthia H. Hyndman 
Laura R. Feldman 
ROBINSON CURLEY PC 
300 South Wacker Drive, Suite 1700 
Chicago, IL  60606 
pcurley@robinsoncurley.com 
bschwab@robinsoncurley.com 
lfeldman@robinsoncurley.com 
 

Jonathan M. Jagher 
FREED KANNER LONDON & MILLEN 
923 Fayette Street 
Conshohocken, PA  19428 
jjagher@srkattorneys.com 
 
 

Katrina Carroll  
Carlson Lynch LLP  
111 W. Washington Street  
Suite 1240  
Chicago, IL 60602  
Email: kcarroll@carlsonlynch.com  
Phone: 312-750-1265 
 
 

 s/ Jaime Stilson                                           
  

 

Case: 1:19-cv-01407 Document #: 33-1 Filed: 06/27/19 Page 18 of 18 PageID #:346



 

 

 

 

Exhibit 1 

Case: 1:19-cv-01407 Document #: 33-2 Filed: 06/27/19 Page 1 of 16 PageID #:347



Case: 1:19-cv-01407 Document #: 33-2 Filed: 06/27/19 Page 2 of 16 PageID #:348



Case: 1:19-cv-01407 Document #: 33-2 Filed: 06/27/19 Page 3 of 16 PageID #:349



Case: 1:19-cv-01407 Document #: 33-2 Filed: 06/27/19 Page 4 of 16 PageID #:350



Case: 1:19-cv-01407 Document #: 33-2 Filed: 06/27/19 Page 5 of 16 PageID #:351



Case: 1:19-cv-01407 Document #: 33-2 Filed: 06/27/19 Page 6 of 16 PageID #:352



Case: 1:19-cv-01407 Document #: 33-2 Filed: 06/27/19 Page 7 of 16 PageID #:353



Case: 1:19-cv-01407 Document #: 33-2 Filed: 06/27/19 Page 8 of 16 PageID #:354



Case: 1:19-cv-01407 Document #: 33-2 Filed: 06/27/19 Page 9 of 16 PageID #:355



Case: 1:19-cv-01407 Document #: 33-2 Filed: 06/27/19 Page 10 of 16 PageID #:356



Case: 1:19-cv-01407 Document #: 33-2 Filed: 06/27/19 Page 11 of 16 PageID #:357



Case: 1:19-cv-01407 Document #: 33-2 Filed: 06/27/19 Page 12 of 16 PageID #:358



Case: 1:19-cv-01407 Document #: 33-2 Filed: 06/27/19 Page 13 of 16 PageID #:359



Case: 1:19-cv-01407 Document #: 33-2 Filed: 06/27/19 Page 14 of 16 PageID #:360



Case: 1:19-cv-01407 Document #: 33-2 Filed: 06/27/19 Page 15 of 16 PageID #:361



Case: 1:19-cv-01407 Document #: 33-2 Filed: 06/27/19 Page 16 of 16 PageID #:362



 

 

 

 

Exhibit 2 

Case: 1:19-cv-01407 Document #: 33-3 Filed: 06/27/19 Page 1 of 17 PageID #:363



Case: 1:19-cv-01407 Document #: 33-3 Filed: 06/27/19 Page 2 of 17 PageID #:364



Case: 1:19-cv-01407 Document #: 33-3 Filed: 06/27/19 Page 3 of 17 PageID #:365



Case: 1:19-cv-01407 Document #: 33-3 Filed: 06/27/19 Page 4 of 17 PageID #:366



Case: 1:19-cv-01407 Document #: 33-3 Filed: 06/27/19 Page 5 of 17 PageID #:367



Case: 1:19-cv-01407 Document #: 33-3 Filed: 06/27/19 Page 6 of 17 PageID #:368



Case: 1:19-cv-01407 Document #: 33-3 Filed: 06/27/19 Page 7 of 17 PageID #:369



        

     
 

         
     

                   
                    
                       

                          
                    

                    
                    

                       
         

                     
                       

                      
                  

                       
                        

                   
                 

                     
                       

                 
                       

                      
             

                        
                        
                      
                       

                      
                         
                     

                       
                 

                      
                          

                       
                       

                     
                     

                     
                      

                         
                    

     

                    
                   
                              

                          
                        

       

 

Case: 1:19-cv-01407 Document #: 33-3 Filed: 06/27/19 Page 8 of 17 PageID #:370



Case: 1:19-cv-01407 Document #: 33-3 Filed: 06/27/19 Page 9 of 17 PageID #:371



Case: 1:19-cv-01407 Document #: 33-3 Filed: 06/27/19 Page 10 of 17 PageID #:372



Case: 1:19-cv-01407 Document #: 33-3 Filed: 06/27/19 Page 11 of 17 PageID #:373



  
  

                

              
 

     
  

     
 

     
 

     
 

     
 

     
 

     
  

     
 

      
 

                  
              

   

                  
               
              

                  
       

         

Case: 1:19-cv-01407 Document #: 33-3 Filed: 06/27/19 Page 12 of 17 PageID #:374



Case: 1:19-cv-01407 Document #: 33-3 Filed: 06/27/19 Page 13 of 17 PageID #:375



 
     

  

      
    

     
    

  
    
    

    
 

    
   

    
   

   
  

    
  

    
  

   
  

    
  

    
  

   
   

    
  

    
   

    
  

    
  

  
    

  

   
  

    
   

    
  

    
    

    
   

  
    

  

    
  

    
  

     
      

      

   

    
    

    

   
      

  

      
  

      
  

       

   

               
            

         
              

            
              

            
 

           
           

           
 

              
           

           

 

    

                  
      

           

Case: 1:19-cv-01407 Document #: 33-3 Filed: 06/27/19 Page 14 of 17 PageID #:376



Case: 1:19-cv-01407 Document #: 33-3 Filed: 06/27/19 Page 15 of 17 PageID #:377



Case: 1:19-cv-01407 Document #: 33-3 Filed: 06/27/19 Page 16 of 17 PageID #:378



Case: 1:19-cv-01407 Document #: 33-3 Filed: 06/27/19 Page 17 of 17 PageID #:379


	Exhibit 1
	Ex. 1 - 41-0773787_990O_201603
	Exhibit 2
	Ex. 2 - REDACTED 49835 - SIVA

